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Comparative Chart (Some of the Major Changes)
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" points of Comparison

Companies Act, 2013

Companies Act, 1956
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2)
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MODES OF WINDING UP

'r = . -
\odes of winding up

Only two modes of winding up (i) by
Tribunal and (i1) voluntary.

Three modes of winding up
(i) by Tribunal, (i) voluntary and
(iii) winding up subject to supervision
of Court.

|

WINDING UP BY TRIBUNAL

' Tribunal

|
|

company by NCLT under section 271
of the 2013 Act which were not there
in section 433 of the 1956 Act
[explained in the chapter]

' Power/Jurisdiction to wind | Tribunal High Court

" 'up company vested in which

-~ forum

' Grounds for winding up by | New grounds for winding up a|Fewer grounds for compulsory

winding up by Court in the 1956 Act
than in the 2013 Act.

Company Liquidators and
their appointments

Section 277 of the 2013 Act
dispenses the reauirement of
filing of certified copy of
winding up order with ROC by
the petitioner and the company.
The Tribunal shall directly send a
copy of winding up order to
ROC.

Section 445 of the 1956 Act provided
that on the making of a winding up
order, it shall be the duty of the
petitioner and of the company to file
with the Registrar a certified copy of
the order, within 30 days from the
date of the making of the order. If
default is made in complying with the
foregoing provision, the petitioner, or
as the case may be, the company, and
every officer of the company who is in
default, shall be punishable with fine
which may extend to Z 1,000 for each

day' during which the default
continues,

| —
. | Application seeking leave to
- |tommence or proceed with
~ | Suit/ other legal proceedings

Section 279 of the 2013 Act requires
time-bound disposal (within 60 days)
by the Tribunal of any application

B | when  win ding up order seeking leave to commence or
| passed proceed ~ with  suit/other  legal
; proceedings.

—

__._.—___.‘I—"——_§
No such provision requiring time-
bound disposal of applications.
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rﬁulmaissicm of report by | Section 281 of b T3 Act provides [ Such
Company Liquidator that the Company Liquidator <hall E
also make a report on (1) the viability |
of the business of the company ; or (1) |

the steps which, n his opinion, dre
the value of

report not required

necessary for maximising '
the assets of the company. This 1s a
new requirement. o I

Powers :m(IA- d"““ n‘l ']'}','an,\l (,[‘_p},wcr-, of the hquidator irJ Less powers than under the 2013 Act.

Company Liquidator section 290 of the 2013 Act contains

three additional powers which were

not there in section 457 of the 1956

Act

e to sell the whole of the
undertaking of the company as a
going concern;

e (o obtain any professional
assistance for protection of the
assets of the company |

e (o appoint as agent to do any
business which the Coripany
Liquidator is unable to do

himself.
Appointment of Company e In case of voluntary winding up, |®  No provisions for appoint-ment
Liquidator company  shall appoint the from panel prepared by Central
Company Liquidator from the Government.
me‘-" prepared by the Central | o No provision for declaration of
Government. interest.

e  On appointment, the Company
Liquidator shall file a declaration
in the prescribed form disclosing
conflict of interest or lack of
independence in respect of his
appointment, if any, with the
company and the creditors. Such
obligation shall continue
throughout the term of his or its

appointment.
Compary liquidator  to | Quarterly meetings and quarterly | Annul meetings and reporting on
submit report on progress of | reporting required. progress of winding up required.

winding up
The term winding up of a company may be defined as the proceedings by which a
company is dissolved. ~— - o
TM3}VGYS in which a company may cease to exist in the eye of law; they are :
) \ o e ——-—‘——“_'—‘_———-, e
L g nd}(; ra scheme of reconstruction and amalgamation a company may be dissolved
yu ¢ order to tribunal without béing would up (sec. 232) - e
(b) V\éltl;’n the company becomes a defunt company, the Riﬁﬁﬁfﬂmay_remove —
011 compay from the register of companies. (scc 248) T
(¢) Through winding up process.
Mcanmg_- Wl'lil_ii‘_% up of a company is a process of putting an end to the life of a
company. Itis a proceeding by means of which a company is dissolved and in the é_dﬁf:e‘?):f“

o,

—
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yNpING UF IV-16.3
Lch dissolution its assets are collected, its dcl?l?‘. are paid oft: out of the assets of the
;-onl}""h or ftom contributions by its members, n- Ilcccs:ﬂul}f. If any gurplus is left, it is
‘“‘\“.lmnui among the members in accordance with their rights. Dur}xlg .the process of
ainding up the company still exists and has corporate powers until dissolution.! Til
gssolution the property of the company remains vested in the company.

It s pertinent 0 note that the company is not dissolved immediately on the
3k.\,mmcnccnwm of the winding up proceedings. As a matter of fact, the winding up of a
Lompany precedes its dissolution ie. the winding up 1s the prior stage and the dissolution, the
peat. On the dissolution, the existance of the company comes to an end after an order for its
dissolution 1s passed by the Tribunal except in a scheme of amalgamation, and its name is
wiuck 0ft by the Registrar from the register of companies. But on the winding up, company's
ame is not struek off from the register. Thus. in between, the winding up and dissolution the
legal status ol the company continues and it can be sued in a Tribunal of Law.

However, there are marked distinctions between winding up and bankruptcy, which are :

I. In bankruptey the property of the debtor is divested from him and rests in the
official receivers or the official assignee, while in a winding up the property of the
company is not divested from it.

"

2. An individual can be declared insolvent only when he is unable to pay his debts,
whereas a company cannot be declared insolvent even if it is unable to pay its
debts. It can only be wound up and this can be done even when it is soivent.

The doctrines of relation back and reputed ownership do not apply to w

MODES OF WINDING UP (Section 270)

The following chart explains the various modes in which a company may be wound up.
Winding up u/s 270
\J
\! 1
Compulsory winding up by the Tribunal Voluntary \\'indillg up
A 1
Member’s Voluntary Winding Up ~ Creditor’s Voluntary Winding Up

COMPULSORY WINDING UP BY TRIBUNAL (NCLT)

_ A _company may be wound up by an order of the Tribunal. This is called compulsory
- Vinding up. The Tribunal w1111make an order for winding up on an applicatiop by any of the
- Person enlisted in Section 272.2

b Grounas for Compulsory Winding-up (Section 271)

Section 271 lays down the following grounds where a COMpany may be wound up by the
- ribypg)

I
.

inding up.

L. Special resolution.

2. Inability to pay debts.
| = —

1L AL T rel . v = maaNn
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IV-16.4 WINDING Up

3. Just and equitable,

4. Default in filling P/L account and B/S or Annual Return.

5. Acted against Sovereignty & Integrity of India.

6. Sick Industrial Company u/s 424G.

1. Special resolution of the company. [Sec 271 (b)] If the company has by a special

resolution resolved that it may be wound up by the Tribunal, the Tribunal may pass a winding
up orders. ' o
The power of the Tribunal in such a case is discretionary and should be exercised only

where a bona fide case is made out. The Tribunal may refuse to order winding up where it is
opposed 1o public or company's interest.

e N e i,

" The public interest is one of the matters which ought to be taken into consideration while
deciding the case of a winding up of a company. The only fact that special resolution has

been passed by the shareholders is only one factor which cannot overrule the discretion of the
Tribunal in the matter.’

This is based on the fact, barring other circumstances, the shareholders themselves are the
best judge to decide as to whether or not the company should be wound up. It is the
shareholders who had formed themselves into the company and, therefore, it is for them to
dissolve the company. The directors are not entitled to file a winding up petition without the
authority of the general meeting. However, the directors may file such a petition, subject to

the general meeting ratifying their action. It may be noted that the company itself can present
a petition for winding up.

Winding up under this ground is not a common feature because if such a large number of
shareholders want the company to be wound up, they would prefer the mode of voluntary
winding up, which involves less time and is cheaper than winding up.

2. Inability to pay debts [Sec 271 (2)]. The Tribunal may order for the winding up of a
company if it is unable to pay its debts. The basis of an order for winding up under this

clause is that the company has ceased to be commercially solvent i.e., it is unable to meet its
current demands, although the assets when realised may exceed its liabilities. Thus, inability
to pay debts is to be taken in the commercial sense. The test of inability to pay debts',
therefore, is whether the company can pay its existing liabilities so long as it is a going
concern. If the company is not in a position to meet its existing liabilities, a petition for
winding up is maintainable even if it may have very valuable assets not presently realisable.

According 10 section 271 of the Act a company shall be deemed to be unable to pay its
debts in the fcllowing cases.™ - Uit Sk A

NI

(a) Statutory notimcen

If a creditor to whom the company owes a sum of ¥ 1,00,000 or more has served on the
company a notice at the re.gisterar office for payment and the company has for threz weeks
neglected to pay or ?Ehéwls_e satisfy him. In computing the time for thrée weeks, the day on

ce1s despatctice ¢day on which it is served should both be excluded.

[Note : 2013 Acthas increased the limit to % 1 lacs from ¥ 500] _
A notice of demand giving less than three weeks time does not make the demand
-
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|

ffentive. [t only postpones the right of action to a date falling afier the expiry of three
(& . ) : . . T . .-
Ls. But where the company bona fide disputes the debts, and the Tribunal s S:Ill-‘w‘“t«'(‘!

o o Y e -

L ine

e

" the defence of the company, the Tribunal will not order for its winding up.
| with ! Y B . i
’Eb) Decreed debt
I execution or other process issued on a decree or order of any C “tvil Court in favour of a
editor is returned unsatisfied in whole or inpart.
¢ — S —— T S

— Tt is open to the petitioner to establish its claim in the civil court and if the decrees that
pan be obtained by it remains unsatisfied .in whole or in part, the petitioner can scek the
wnding up of the company. '

(¢) Commercial insolvency
If it is proved to the satisfaction of the Tribunal that the company is unable to pay its

debts and m determining whether a company is unable to pay its debts, the Tribunal will take

i account the contingent and the prospective liabilitics of the company. What has to be
proved undef—tlﬁs‘ﬁéllﬁ‘_‘t‘&éki'sﬁﬁot whether the company's assets exceed its liabilities, but
whether 1t 1s unable to meet S curreni demands. If a company is unable to meet its current
liabilities. it is commercially insolvent and liable to be wound up. e

e —

‘EBample : The liabilities of a company amounted to % 1,41,00,000 and ifs assets were not worth

' more than ¥ 60,00,000. It was held on a petition for winding up by a debentureholder that the

~ company was not only commercially insolvent but hopelessly insolvent, and that an order for
winding up was made. [Bachhraj Factories Ltd. v. Hirjee Mills Ltd. 57 Bombay L.R. 373].

The machinery for winding up will not be allowed to be utilised merely as a means for
realising debts due from the company. A petition for winding up is not to be sought as a short
@it and cheap device to coerce payment and stifle consent, A petition presented ostensibly ftor
2winding up order but really to exercise pressure will be dismissed as a scandalous abuse of
the process of Tribunal.> Where the Tribunal is satisfied that the petitioners debt is bona fide
disputed the Tribunal will dismiss the petition even though the company's condition is such
that it will be unable to pay its debts as they fall due.?

Where, however, there is no doubt that the company owes the creditor a debt enabling
him 10 winding up order, but the exact amount of the debt is disputed, the Tribunal will
make g winding up order without requiring the creditor to quantity the debt precisely.

Where there is a bona fide counter claim put forward by the company, it will be a valid
“cuse for non-payment, and inability to pay will not be inferred.’

A petition for winding up made with a view to enforcing payment of a debt which is bona
ﬁqe disputed by the company, amounts to an abuse of the process of the Tribunal and will be
1Smissed.

Where in spite of repeated demand by a creditor, the company neglects to pay, it is prime
facie evidence of inability to pay. The expression 'unable to pay its debs' shou]d’bc taken in
he commercial sense of being unable to meet current demands though the company may

Ve large assets.

But it has been decided where the debt w

A5 not immediately due because the creditor had

. Elmeh India v. Hi Sound Corder (D) Ltd. (1995) 83 Comp, C 45 135 (Mad.)
2. Re British India General Insurance Co. Ltd. (1970) 40 Comp Cas 554

3. Mann and another v Gold steinn (1968) 2 ALL E.R. 769,

4. Re Federal Chemicals works Lid. (1964) Comp. cases 963,
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IV-16.6 WINDING Up

agreed not to demand payment for 2 years, he could not immediately file a petition for

winding up.’
3. Just and equitable. |Se
order the winding up of a company 15 ¥

¢ 271 (g)] The another ground on which the Tribunal can
hen the Tribunal is of the opinion that it is just and
equitable that the company <hould be wound up. This clausc gives the Tribunal 2 very wide
power to order winding up wherever the Tribunal considers it just and equitable to do. The
Tribunal will consider such grounds to wind up a company for just and equitable reasons as
by the preceding five clauses. What is just and equitable will depend upon
the facts of cach particular casc. The Tribunal while winding up a company under this clause
will have to take into consideration not only the interests of the sharcholders and creditors but
o public interest in the shape of needs of community, interests of the employees etc.”

lief based on the just and equitable clause is in the nature of
provided in the Act arc not sufficient to protect the general
Tribunal may refuse to make an order for winding up if it is
is_available to the petitioner and he is acting
ving that other

are not covered

als

It is important to note that re
a last resort when other remedices
interest of'company.3 Further the
of the opinion that somc other remedy
unreasonably in seeking to have the company wound up instead of follov

remedy.
Following are the instances where the Tribunals have dissolved the companies under the

just and equitable clause.
(i) Loss of substratum. It is just and equitable to wind up a company where the

company's main object or substratum is gone. The substratum of a company is deemed to be
gone when—(a) the subject-matter of The company is gone, or (b) the object for which it was
incorporated has substantially failed, or (c) it is impossible to carry on the business of the
company except at a loss, or (d) the existing and the possible assets are insufficient to meet

the existing liabilities of the company.
—— ]
rmed for the purpose of manufacturing coffee from dates under a |
of Germany. The German patent was never ]

Id that the substratum of the company had

Example : A company was fo
patent which was to be granted by the Government

granted. On a petition of a shareholder it was he
failed and it was impossible to carry on the objects for which it was formed and therefore it was
an equitable that the company should be wound up. [Res. German Date Coffee Company ( 1982) |

20 Ch. 169]
(ii) Deadlock in management. When there is a deadlock in the managment of a

company, it is a proper case for winding up under the just and equitable clause.

Example : A and B, who traded separately as cigarette manufacturers agreed to amalgamate their
business and formed a private limited company of which they were the shareholders and the

only directors. They had equal voting rights. A dispute arose which was submitted to arbitration
me so hostile that neither of them

but one of them refused to accept the award. Both then beca

would speak to the other except through the secretary. There was a complete deadlock and as
such the court (now Trihunal) ordered for the winding up of the company, although its business
was flourishing. [Re. Yenjidije Tobacco Co. Ltd. (1916) 2 Ch 420]. '
rity shareholders have adopted an

s a sufficient ground for winding up

jif) Oppression of minority. Where the majo
ve or oppressive policy towards the minority, it i

aggressi _
o any under this clause.

of the comp
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pample ° Where the directors of a company were a}1lc to exercise a dominating influence on the
i r management of the company and the managing director was able to out vote the minority of the
:‘ .areholders and retain the profits of the business between members of the family and there

sl
were several complaints that the shareholders did not receive a copy of the balance sheet, nor

1

‘ was the auditor’s report read at the general meeting, dividends were not regularly paid and the
| rate was diminishing, that constituted sufficient ground for winding up. [Sabapathy Rao. v,
; 531).1;_1.1(!117 Press Ltd. AIR 1924 Mad. 489].

|
i ;

| L—

~ (iv) Fraudulent purpose. Where the company was conceived and brought forth in
ud. or for illegal purposes, it is just and equitable to wind up a company.

mple : Where the main object of a company is the conduct of a lottery, the mere fact that some of

| B
its objects were charitable will not prevent the company from being ordered to be wound up ai/

heing one formed for an illegal purpose. [Universal Mutual Aid and Poor Houses Association v.
 A.D. Thapa Naidu. AIR 1933 Mad. 16].
(v) Incorporated or Quasi Partnership. Where a private company consisting of
nembers of one or more families or a group of friends, is really in nature of partnership
husiness. any circumstances justifying the dissolution of a partnership (such as misconduct of
one or more partners) will constitute just and equitable ground for winding up of the company

though they may not consitute sufficient grounds for winding up under the provision of the
Companies Act.
(vi) Where the company is a bubble and has no business to carry on, it was wound up.
(vii) Where the company was insolvent and was being carried on for the benefit of the

debentureholders. who had taken possession, a winding up order was made.
(now Tribunal) have declined to make a winding up

M —— R ]

In the following cases, the courts
order on "just and equitablec grounds."

(a) Where there were allegations of groupings among shareholders.’
(b) Where it was found that the substrfitum had not wholly gone and the majority of the

shareholders opposed winding up.”
Where there were allegations of mismanagement or misappropriztion of funds by

directors and nothing more.

: 4
(d) Where the company was running at a loss.
(¢) Where the petitioner had an alternative remedy.’

(c)

In the case of a winding up petition on t.hc Just and equitable ground, while the petitioner
will not be allowed to travel beyond the pctlt_ion. one further point to be noted is whether the
ground exists at the time of hearing thf: petition. The Tribunal will decide the question of
Winding up on the facts existing at the time of hearing the petition and not merely on the date
If the facts which existed at the time of presenting the pe:irion had

of the petition.
that would be a case for not ordering winding up.°

subsequently melted away,
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iV-16.8 WINDING Up

The following clauses (g) (h) and (i) provide additional grounds on which a company

may be wound up by the Tribunal. [These clauses has been inserted by the Companies
(Second Amendment) Act, 2002].

4. Non filing of Financial Statements or annual returns with the Registrar. If the
company has made a default in filing with the Registrar its balar?ce sheet and profit & 1035
account or annual return for five consecutive financial years, [Section 271( ]

5. If company acts against sovereignity and integrity of India. If thc? company has
acted against the interests of the sovereignity and integrity of India, the security of the state,
friendly relations with foreign states, public order, decency or morality.

Provided that the tribunal shall make an order for winding up of a company on
application made by the Central Government or a State Government. [Section 271(c)/

6. Sick Company. If Tribunal is of the opinion that the company should be wound up
under chapter XIX i.e. Where a sick industrial company is not likely to become viable in
future and that it is just and equitable that the company should be wound up.
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II. VOLUNTARY WINDING UP
A voluntary winding up of a company is entirely different from a compulsory winding
up. Voluntary winding up is winding up by the members or creditors of a company without
interference by the Tribunal.

L m ree e

Scanned with CamScanner



IV-16.20 WINDING up

The object of a voluntary winding up is that the_company and its creditors are left to
settle their affairs without going to the Tribunal, but they may apply to the Tribunal for any
directions or orders if and when necessary. From the point of view of the company itself 2
voluntary winding up has more advantages over a compulsory winding up, the chief being
that there are not so many formalities to be complied with. This form of winding up is by far

the most common and the most popular.

A company may be wound up voluntarily when—

(a) the period fixed by the articles for the duration _of the company has expired or an

"event upon which the company is to be wound up has happened and the company in

general meeting has passed ordinary resolution. o

(b) the company has for any cause whatever passed 2 special resolution to wind up
voluntarily [Section 304]. The company may be wound up by special resolution
éven i it is prosperous. No arficles of the company can prevent the exercise of this
statufory rignt.

A resolution for voluntary winding up must be advertised in the official gazette and also
in some newspaper, circulating in the district where the registered office of the company is
situated, within 14 days of the passing of the resolution. If default 1s made in complying with
this provision, the company and every defaulting officer shall be punishable with fine which
may extend to ¥ 5,000 per day for every day during which default continues. [Section

307]. Officer herein includes the liquidator also.
A voluntary winding up commences from the date of the passing of the resolution.
[Section 308]. o Pesss O
The date of commencement of winding up is important for various matters, such as
liability of past members who will not be affected if, on the date of commencement of

winding up, a year had elapsed after they ceased to be members.

———ap o ——

S

SR ———

et s T o, g e

Consequences of Voluntary Winding Up
(1) Effect on status of a company. In the case of a voluntary winding up, the company

ceases to carry on the business from the commencement of the winding up except so far as
may be required for the beneficial winding up of the business. However, the corporate status
and the corporate powers of the company will continue until it is dissolved. (Section 309).

A voluntary winding up does not necessarily operate as notice of dismissal to the
company's employees, but there is no change in the personality of the employer. But where
the circumstances of the winding up are such that the company can no lonéer carry on
business, its contracts and its servants will necessarily cease, leaving the employees free to
claim damages if they are so entitled. ’ k

IR

Exaﬂéﬂf‘; .:—eBtill :e\:ﬂit::? agn;ement F was appointed managing director of a company for five years.
e g coul'()l noltml‘) yo the fivefy.t:arls., lt)l"l? company passed a resolution for voluntary winding
, as reason of its liabilities contj i iness. F voted in f. i
B ion. 1t was held thate ntinue its business. F voted in favour of this
(a) the voluntary winding up operated as a wrongful dismissal of F, and

(b) the fact that F voted in favour of the resolution did not prevent him from claiming
damages. [Fowler v. Commercial Timber Co. Ltd. (1930) 2 K.B. 1 (CA)L.

(2) Board's power to cease on appointment of a liquidator. On the appointment of a
yidator the powers of the board of directors, managing or whole time directors and the

lig
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| NDING LT IV-16.21

I there be any of these shall cease, except for the purpose of giving notice to the

ganagc! ‘ , Sz
l { the appomtment of the hiqudator. (Sec. 313).

A}
wepsfrat t
Vi

1o the appomtment ot a hquidator the powers of the board of directors cease except so far
« the company 1 peneral meeting or the liquidator (m-a members voluntary winding up) or
\ \ > % . . 8

Jo committee o ispection o 1f there 1s no such commuttee, the creditors (in a creditors

colanfany W mding up), sanction the continuance. (See. 313).

TS S L AP e SORM TR B LR i b

(M) Avoidance of teansfer ete. after commencement of winding up. ln‘thc case of a
| olantany winding up, any transter of shares in the company, not being a transter made 10, a1
Fah the sanction of the liquidator, and any alteration in the status of the members of the
# company, made atter the commencement of the winding up, shall be void. (Sec. 334).

4. Discharge of Employees

A tesolution to wind up voluntarily operates as notice of discharge to the employees of
(he company except,

T AR DT R T TR v

(1) When the hiquidation is only with a view to "reconstruction'.

(b)Y When business is continued by the liquidator for the beneficial winding-up of the
company.,

- lemay be noted, that employees have a right to claim damages for premature termination

L ofther services,

B

TYPES OF VOLUNTARY WINDING UP

A voluntary winding up may be :

(A) A members' voluntary winding up.

(B) A creditors' voluntary winding up.

" A. Members' Voluntary Winding Up

A member's voluntary winding up takes piace only when the company is solvent. It is
mitiated by the members and is entirely managed by them. The liquidator is appointed by the
Cmembers. No meeting of creditors is held and no committee of inspection is appointed. To
obtain the benefit of this form of winding up, a declaration of solvency must be filed.

Declaration of Solvency. Section 305 pmvidcs‘ that where it is proposed to wind up a
company voluntarily the directors or a majority of them, may, at a meeting of the Board
Make .du‘l;u‘:llinn verified by an affidavit that the company has no debts_or that it will bc;
able (o pay its debts in full within a period not CXCCL‘QIE&}P years from the commencement of

il Y g g T

™y

\\in\linu up m{ may b{-l{u&'ﬁﬁ'cd illhlhcA c1¢&1ﬁfﬁ1|011. ——————

o

 Such declaration shall be made within five weeks immediately preceding the date of
(he passing olthe-passing-al-the resolution for winding up, D

(i Shall be delivered to the Registrar before that date.
(i) Shall also be uccn‘lvl“,l_’_?!"“‘“d by a ,CQ_‘,’_}',SI the ‘?,“"“.S’f%,‘?t,‘ the profit and loss account
and the Balance sheet of the company prepared upto the date of the declaration and

'

must embody @ statement of the company's assets and liabilities as on that date.

| Lirectors making such a declaration without reasonable grounds are liable to heavy
' Penalities 11 the debts are not paid or provided tor within (he period stated, they are

asonable grounds. They shall be Table o imprisonment for

Presumed not to have e a term
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1V-16.22 WINDING up

which may extend to 3 to 5 years or with fine which may extend to < 50,000 to 3 lacs or with

both. [Section 305 (4)]

Where such a declaration is duly made and delivered, the winding up following shall be
called membersvoluritary winding up. Where the same is not duly mace, it shall be called
creditors voluntary windingup.

Provisions ble to Members' Voluntary Winding Up

Provisions Applica
1. Appointment of liquidator. [Section 310]. The company in general meeting shall
appoint one or more liquidators for winding up the affairs of a company and for distributing

the assets. The company shall also fix his remuneration and unless his remuneration is not
fixed. he will not take charge of his office. Such remuneration cannot be increased in any
circumstance whatsoever. The liquidator may be appointed at the meeting at which the
- ) e < 1 i —— i B B A R S S e S G et S o
resolution for voluntary winding up is passed.
- e s s,

R L T TR T SO T e

2. Board's power to cease. [Section 313]. On the appointment of a liquidator all the
powers of the board and other managerial peysonne]"éhall»come to an end, except in so far as

the company in general meeting or “the liquidator sanctions the continuance

thereof. However, a resolution for voluntary winding up does not automatically dismiss all

servants but if it takes place because the company is insolvent it does operate as a discharge.'
3. Power to fill vacancy in the office of liquidator. [Section 311]. Where a vacancy

e ——

for whatever cause occurs in the office of the liquidator the company in ¢ 2neral g}gctfﬁg.

subject to any agrecment with the credifors fill the vacancy. TRE general meeting may be
called by any contributory or by any continuing liquidator.

“74. Notice of appointment of liquidator to regmﬁtrar. [Section 312]. The company
shall give notice to the registrar of the appointment of a liquidato:. The company shall also
give  notice of every vacancy occurring in the office of liquidator and of the names of the
liquidators appointed to fill every such vacancy. The notice shall be given by the company
within 10 days of the event to which it relates. If default is made in complying with these

provisions, the company and its foff_i;gff_‘s;"wfﬁahﬁ‘fie in default shall be punishable with fine upto
T 1000 for every day during which the default continues.

5. Duty of the Liquidator to inform the Assessing offi .
. Y : " X icer, Every L a
Company being wound up is to give notice of his appiontment as quufaat(?; t61"?I1UI(fztor Of
officer, having jurisdiction to assess the income of the company, within e
appointment. It may also be noted that the “6fﬁ6751"Ii@‘ﬁﬁabj‘ﬁ)’irfﬁa'-;%é—ul_ﬁlﬁ 30_days of mis
Sfficer-of the company for income tax asseséient purposes.? | o o1 t0 be principal
6. General meeting at the end of each year. [Section 31
shall report quarterly on the progress of winding up of the com
manner as may be prescribed to the members and creditors =

6]. The Comnany Liquidator
pany i sucn toi... and in such

members and the creditors as and when necessary but at least Z'};]leriq(:.ca-].l i rzeeting Offﬁ?
_ eting each of creditors

and members In every quarter and apprise them of the progress of the windife &
¢ winding up of the™

e g 250

cormpany 10 such form and'in such manner as may be prescribed

If the liquidator fails to comply with the above menti
1on

punishﬂble in respect of each failure with fine which may extend ted? Fl)mViSions’ te shall e
0X 10 lakhs.

e e ——
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'

rinal meeting and dissolution. [Section 318]. When the affairs of the company are

d up, the liquidator shall perform the following duties:
inding up, showing how the same has been

R e

ly woun

(a) He shidl make up an account of the w
conducted and how the property has been disposed of.

(b) He shall call a gencral meeting of the compamy for laying before it the said
accounts. This meeting is the final meeting of the company. The meeting shall be
called b advertisement spccifyingﬁﬂic‘ time, place and object thereof. The
advertisement shall be made not less than one month before the meeting in the

3 official gazette and also in some local newspaper where the registered office of the

i company 1s situated. Failure to call meeting is punishable with fine which may
extend to 1 lac rupees.

(¢) Within one week after the meeting, the liquidator shall send a copy of the account
to the registrar and the official liquidator' and also a return of the holding of the
meeting and the date thereof. If the copy is not so sent or the return is not so made,
the liquidator shall be punishable with fine which may extend to 1 lac rupees.

If a quorum is not present at the final meeting, the liquidator shall make a return that the
 meeting was duly called and that no quorum was present thereat.

The registrar on receiving the account and either of the returns shall forthwith register the
“same. The official liquidator on receipt of the account and the return is required to make a
: scrutiny of the books and papers of the company. The liquidator of the company, its past and
- present officers, shall afford an opportunity to the official liquidator for this purpose. The
official liquidator shall send a report of the scrutiny to the Tribunal. If the report shows that
the affairs of the company have been conducted bonafide i.e. not in a manner prejudicial to
the interests of its members or public interest, then from the date of the submission of the
report to the Tribunal, the company shall be deemed to be dissolved.

k

Bl

T

s s TR i A e Ao

TR TR

T I T P T R T

R I

If the report shows that the affairs of the company have been conducted in a manner
- prejudicial to the interests of members or public interest, the Tribunal shall by order direct the
' official liquidator to make a further investigation of the affairs of the company. For this
' purpose the Tribunal shall invest him with all such powers as it may deem fit. On receipt of
- the report of the official liquidator on such further investigation the Tribunal may either make
" an order that the company shall stand dissolved or make such other order as the
 Circumstances of the case brought out in the report permit.

Dissolution of a Company.
The word 'dissolution’ implies bringing the existence of the company to an end

" A dissolved company cannot hold any property or be sued in Tribunal of law. Any
- Property still remaining shall vest in the government on dissolution.

. B. Creditors' Voluntary Winding Up
Where a company proposes to wind up voluntarily and the directors are not in a position

i . bkt eclaration of solvency, ¢ 'indi . .
- 10 make the statutory declaration ¢ y. the winding up is a creditor's voluntary

E wind; T iisions for creditors voluntary windji . o .
* winding up. The provi ary winding up are similar to those applicable

E i
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to the member's voluntary winding up except that in the former, it is the creditors whq
appoint the liquidator, fix his remuneration and generally conduct the winding up.

Provisions of creditor's voluntary winding up- They are discussed as under :

1. Meeting of creditors. (Section 306). When the declaration of solvency is not made
by the directors, the company shall cause a meeting of the credifors of the company to be
called on the day or next following day on Wl'liCh the resolution for volunt.ary wi_nding up is to
be proposed. Notice of the meeting of creditors shall be posted (0 creditors simultaneously
with notice of the meeting of the company. The notice calling the meeting of the creditors
shall be advertised in the official gazette and once at least in two newspapers circulating in
the district where the registered office of the company is situated. The board of directors
shall lay before the meeting of the creditors a full statement of the position of the company's
affairs together with the list of its creditors and the estimated amount of their claims. One of
the directors must preside at the meeting.

If the meeting of the company at which the resolution for voluntary winding up is to be
proposed is adjourned, and the resolution is passed at an adjourned meeting, any resolution
passed at the meeting of the creditors shall have effect as if it had been passed immediately
after the passing of the resolution for winding up of the company.

e Section 306 of the 2013 Act provides that company cannot be wound up voluntarily
unless two-thirds in value of creditors of the company are in favour of that. IT two
thirds in value of creditors of the company are __(_)_f_:thq_g_pinion that the company _will
not be able to pay for its debts in full from the proceeds of assets sold in voluntary
winding up :11}9_ xhsiwa_}(—:@ptlon that it ‘will be in interest” of all 'jpartiBS"rf’the
company is . wound up ty the Tribunal, the company shall within 14 days thereafter

fil¢'an application before the Tribunal. This i a new requirement which was not there

in the 1956 Act.

2. Notice to registrar. [Section 306]. The company shall give notice of resolution
passed at the creditors meeting to the registrar within 10 days of its passing, —

If the company fails to send the notice, within the prescribed period, the registrar of
companies, the company, every officer of the company and the liquidator shall be punishable
with fine which may extend to ¥ 50,000 to 2 lacs for every day during whichthe default

continues. SRR

o

3. Appointment of liquidator. [Section 310]. The credito
appoint a person to be the liquidator. If different persons werri ar?(?mtilrl;t:ccl,mgxiny esrl;z]r:
nominated by the creditors shall be the liquidator. Any director, member or cr’ed-t p e
company may, within 7 days of the nomination made by the cre(’iitors apply to thl (315' % ¥
for an order that the person appointed by the company shall be the 1i3ﬁi§at %th e
person 18 nominated by the creditors, the person nominated by the Compan; réhau gze tr;,e

liquidator. On the other hand, if no person is nominated by t
nominated by the creditors shall be the liquidator. y the company, the person

4. (?ommlt.tee of l_nspectm_n.. [Section 315]. The creditors at their meeting may appoint
awﬁoﬂ&l&&mg of not more than five persons. Where sic SUENELY

: he company may als6 appoi an Tive persons. Where such a committee

is "ﬂ’pomted’ oy h }l,) S0 appomnt at a meeting such number of persons not

exceeding five to act as (e members of the committee. The creditors may cesler that any of

e person appoinied bY H° ComPany oJght not to be e members of the commities of

B — A Pt

..... o,

Setes o s it i i
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ction. In such cases, unless the Tribunal otherwise directs, they cannot act on the
{ S L M . . : . g . » N . 4
“M:,nitlc‘t‘- The Tribunal may appoint other persons in place of persons objected to.
cont

5. Liquidator's remuneration. [Section 310]. chmncr:itinn of l‘hc liquidator may be
ixed by the committee of inspection or the crcdmn.'s if there is RO committee of
mspeclim]: Othcrwnf:sc the T-rlbunal may fix his remuneration. Remuneration fixed as aboye
| qnnot be increased in any circumstances.

| 6. Power of board to cease. [Section 313]. The board usually ceases to function on
:appoimmcnt of .thc liguidator. The board may act in so far as the cmnmillcc‘of imspection (if
any) or the creditors in general meeting may sanction the continuance thereof.

| 7. Vacancy in office of liquidator. [Section 311]. The creditors in general meceting
zmay fill up any vacancy cavs:d in the office of the liquidator other than a liquidator
| appointed by or by the direction of the Tribunal.

' 8. Meeting at the ead of cach vear. [Section 316]. Where the winding up continues
(for more than a year, the liquidator shall call a general meeting of the company and a
quarterly meeting of the creditors. The liquidator shall lay before the meeting an account of
his acts and dealings and of the conduct of the winding up during the preceding year. The
object of these provisions is to give regular information to the creditors and sharcholders.

If'the liquidator fails to comply with these provisions he is liable to be fined upto T 10
lacs in respect of each failure.

9. Final meeting and dissolution. [Section 318]. As soon as the affairs of the company
are wound up, the liquidator shall make up the account of the winding up showing how the
winding up has been conducted and property of the company has been disposed of. He shall
call a general meeting of the company and a meeting of the creditors for the purpose of laying
the accounts before the meetings. Each such meeting shall be advertised in the official
gazette and also in some newspaper circulating in the district where the registered office of
the company is situated. Within a week after the meeting, the liquidator shall send to the
ngistrar-va‘.cupy of the account and a return which will be registered. Thereafter
Procedure is the same as in member's voluntary winding up.

Difference between Member's Voluntary Windin
Voluntary Winding Up

l. Declaration of solvency is a must in a member's volunta
not necessary in a creditor's voluntary winding up.

2. It is not necessary to have a creditor's voluntary meeting in the o
voluntary winding up, whereas in the case o'fcrcditor's voluntary winding up, it is a
statutory duty of the company to call a meeting of the creditors, o

3. The liquidator is approved by the members in case of member'g
up whereas both members and creditors appoint liquidator i,
voluntary winding up.

: »re is no committee of inspection in case of member'c . o

% E]h:‘rl;lso? the latter there is OII:C. HEES \Olumary winding up, but
In the case of member's voluntary winding up it s t
winding up, and the creditors do not play an
solvent. In the case of creditor's volunt
control the winding up as the company is

the
g Up and Creditor's
ry winding up, whereas it is

ase of member's

voluntary winding
case of creditor's

h

he members who control the
i aClive role as the company g
ary Winding up, it is the creditors wi
considered tg pe insolvent.
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WINDING UP

In a member's voluntary winding up, the liquidator can exercise some of the powers
with the sanction of a special resolution of the company. In a creditor's voluntary
winding up, he can do so with the sanction of the Tribunal or the committee of

inspection or of meeting of creditors.
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CONSEQUENCES OF WINDING UP

winding up affects a number of parties. The consequences of winding up are as under:
1. Consequences as to shareholders

A member of a company is liable and bound to pay the full amount on the shares held by
him. This liability continues even after the company goes into liquidation; for the purposes
of winding up, he i1s described by the Act as a contributory. The term 'contributory' means a
person liable to contribute to the assets of a company in the event of its being wound up, and
inlcudes the holder of any shares which are fuily paid up. Contributory may be present or
past. The liability of a present contributory is limited to the amount remaining unpaid on the
shares held by him. A past contributory can only be called upon to pay if the present
contributory is unable to pay.

2. Consequences as to creditors

The object of winding up is to realise the assets angl discharge the liabilities and then if
there be any surplus, to pay it off to the shareholder§. Itis t.he 'd.uty of the liquidator to pay off
the liabilities of the company. In order to aspertmn the liabilities, the Act requires that all
persons having claims of whatever nature against the company should submit proofs of what
is due to them. Every kind of a liability, whether present or future, certain or contingent and
however difficult of valuation is p'rOVablc a“fi has got tf) be proved. This Section applies to
proofs of debts where a company 1 solvert e Wl.'ere IS assets are sufficient to pay all its
debts and liabilities as well a5 the costs of the winding up.

Where an insolvent company is peinghwound up, the inSOlvency rule
. vable against the company as are

such claims shall be Pro
Person. ) . X o
Right of secure ditor in y

W of ay is uite different from that of an unsecureq
p of a compa

outside the winding UP proceedings unless he abandons hjg sec I. He can stand wholly
side the W

urity and joins the ranks of
Unsecured Crzdltzrji.tor, has three alternatives before him.
A secured T is security for the
; may rely OO h 1t ?,h . Payment of ) that may be due to hj
i) He Y ¢ liquidation altogether; or y be due to him apq
jgnore

1 (1867) L.R. 2HL 325,

s will apply and only
Provable against an insolvent
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() he may value or realise the security and prove for the defictency in the winding up,
or

to realise the securty, he 1s hable to pay all the

Where the secured creditor proceeds : is h |
he securnity before its realisation.

expenses incurred by liquidator for the preservation of't

Right of unsecured creditors. All debts due © unsecured credit
equally and paid part passu.

ors are to be treated

When the list of claims is settled the hquidator has to commence making payments,

The assets available to the liquidator are applied in the following orders :

e Ovemniding preferential payments

e Costof the hgquidation,

e Preferental payments.

e Debenture holders secured by a floating charge.

e Unsecured creditors

e Balance retumed to the contnbutones
Overriding Preferential Payments U/s 326

(1) In the winding up of a company

() workmen's dues | and

($) debts due to secured creditors,

shall be pard in prionty to all other debits,

(2) The debts payable under clause (@) and clause () shall be paid in full, unless the
assets are insuflicient to meet them, m which case they shall abate in equal proportions,

Preferential payment. Section 327 enumecrates certain debts which are to be paid i
priofity o all other debts. Such payments are called preferential payments. It may however be
noted that such payments are made after paying the secured creditors, and costs, charges and
expenses of the winding up.

These preferential payments are »

(a) All'rcvcnucs. taxes, cesses and rates due from the company to the central or state
govemment or to a local authority. The amount should have become due and
payable within 12 months before the winding up

b} Al wages or - ) _
- e d:i? ot salary of any employee in respect of services rendered to the company
s m“" 4 penod not exceeding 4 months within 12 months, before the winding

up Y compensation payasble to any workman under any of the provisions of

# hapl€{ ,\ A of the Industnal Disputes Act. 1947, The amount must not exceed T
20,000 10 the case of any one claimant. ‘

(c) All gecrued holiday remuneration beconung payable o any employee or in the case
of his death 0 any other person w his nght, on the te

‘ . mmnation of his employ
before OF by the effect of the w wdng up. s
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i) All amounts due in respect of contributions payable by the company as employer
but t1s 1S not payable if the company is being would up voluntarily for the purpose
of reconstruction and amalgamation.
() All ainounts due in respect of any compensation or hability for co
respect of death or disablement of any employee under the Workmens'
Compersation Act, 1923 byt this is not pavable if the company is being wound up
voluntar:ly for reconstruction or amalgamation.

mpensation in

(f) All sums due to any employee from 2 provident fund. a pension fund, a

granty
nund or any other fund for the welfare of the employees maintained by the
company.

(g) The expenses of any investigation held in pursuance of section 2335 and 237. in so
far as they are pavable by the company.
3. Consequences as to servants and officers
A winding up order by
officers of the company e

-

prnciple will apply as

a Tribunal operates as a notice of discharge to the employees and
Xcept when the business of the company 1is continued. The same

regards discharge of employees in a voluntary winding up. Where
there is a contract of service for a particular period. an order for windi
- wtongful discharge and damages will be allowed as for breach of contra

Bxample : A agreed to act as a director of a company for seven years and not to engage in any \

ng up will amount to
¢t of service.

competing business for seven years after he should cease to hold office. Company was ordered
to be wound up. It was held that the winding up order operated as a wrongful dismissal of A
and that he was free from his agreement not to compete with the com

Ltd. v. Measures. (1910). 1 Ch. 336].

pany. [Measures Bros.

4. Consequences of proceedings against the company

When a winding up order is made, or an official liquidator has been appointed as
- Provisional liquidator no suit or legal proceeding can be commenced and no pending suit or
- legal proceeding continued against the company except with the leave of th
- Such terms as it may impose. In the case of a voluntary winding up, the Tri
- Droceedings against the company if it thinks fit.

¢ Tribunal and on
bunal may restrain

It may be noted that law does not prohibit proceedings being taken by

the company
. 2gainst others including directors, or officers or other servants of the company.

5. Consequences as to costs

Where the assets of the company are insufficient to satisfy the liabilities, the Tribunal
B may make an order for payment out of the assets of the costs, charges and expenses incurred
0 the winding up. The Tribunal may determine the order of priority jq whict sach payments
. are to be made. (Section 298).

6. Consequences as to documents

When a company is being wound up whether by Tribyna
made known to all those having any dealing th§ the €Ompany; every document in the nature
of an invoice, order for goods or business letter issued ip th

O : € name of the company, after the
commencement of winding up must contain a statement that the company is being wound
up. (Sec. 344).

1 or Voluntarily, the fact must be
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Where a company is being wound up, all documents of the company a
e Cor be prima facie evidence of

ompany,

liquidators shall, as between the contributories of the company,
the truth of all matters recorded therein. (Sec. 343).
Where an order for winding up of the company by Tribural is made. any creds
contributory of the company may inspect of the books and the pasers of the ¢
to the provisions made in the rules by the central government in his behalf.
f in such

I o
~ L

b 1 =
the mann

'S voluntary

When the affairs of a company have been completely wound up. and it is
dissolved, its books and papers and those of the liquidator may be disposed o

as the Tribunal directs. This applies to a winding up by Tribunal.
isposed of in

Ty~
(SLEE 31

'I‘
o}
<

77

In the case of a member's voluntary winding up. thev may be dis
1

directed by a special resolution of the company and in the case of a creditor
winding up, in the manner directed by commitiee of inspection or if there

committee by the creditors. (Sec 347).
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